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Summary of PPCC Meeting

November 19, 2009

Agencies represented: Miami-Dade PD, Sunny Isles Beach PD, Town of Surfside PD,
North Miami PD, Hialeah PD, FDABT, Miami Beach PD, Coral Gables PD

AGENDA ITEMS:

L. C. v. State: This is a 3d DCA case just decided on November 12. The decision is not
even final yet, and the Attorney General’s Office may be filing a motion for rehearing. The
issue in the case was whether a search may be conducted of a juvenile being taken into
“custody” as a truant, to be returned to her school. The facts of the case likely account for
the outcome: Police came across the defendant, a truant, and were going to transport her
back to school in the police car. Prior to placing her in the police car, the officer
conducted a full search — turning out her pockets, looking in her back pack, etc. The court
indicated that there was no legal basis for such a search prior to placing the defendant into
the police car and that the officer's general safety concerns did not provide a legal basis.
What was lacking in this case, however, was any kind of a patdown search. The case even
cited to some cases that upheld a patdown search of an individual prior to being placed in a
police car, but that was not part of the decision in this case. In this unique situation — a
truant is not being arrested, just transported back to school - it cannot be a search incident
to arrest.  Based upon this case, it would be a better practice to first conduct a patdown
search for weapons, rather than proceeding directly to a full search.

Officers as (Un)Necessary Witnesses: We discussed the problem of officers who are listed
in police reports as “assisting officers” but who, in reality, served little or no direct function in
a criminal case and therefore would not be called by the State to testify at trial. While we
are required by the rules of discovery to provide the names of all officers on a case — and
this would necessarily include all officers who are listed in a police report — we certainly
don’t want to require all of those officers to come to court when they're not needed, and
waste limited resources. The cases brought up as examples of the problem were
misdemeanor domestic cases and it may be that the problem exists mostly in this area (in
felony cases we classify all of our witnesses according to their involvement in a case and
non-domestic County Court largely relies on a standby system) and we are looking into
ways to deal with the issue and eliminate unnecessary appearances by officers. You will be
advised of the procedure that is developed.
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Probable Cause Hearings on Print Burglaries:

There seem to be an increasing number of burglary cases based on a DNA or fingerprint hit that are being set for probable cause
hearing by the First Appearance Hearing judge. He has taken the position, and rightfully so, that it is not sufficient to state in the
A-form narrative that DNA (or a fingerprint) was found “on the scene”. A fingerprint found on the outside of a business may
support a trespass, or no charge at all depending on whether the building has a defined curtilage, but a fingerprint on the inside
would provide probable cause for a burglary. Please be mindful of this when drafting your A-forms.

Providing Police Reports by Electronic Means:

In an effort to bring the discovery process into the 21st century, I'd like to determine what law enforcement agencies have the
capability of providing police reports electronically to our office. This is a preliminary inquiry to get the discussion going; some may
have security concerns which will need to be addressed, but for now I'd like to find out how many agencies would be participating
in the conversation. Please contact Kristi Bettendorf if your department would like to explore this option.

AVOID A-FORM ERRORS

Errors on arrest affidavits can result in the loss of criminal cases, the release of defendants, and the application of incorrect bond
amounts. The following are possible problem areas and suggestions for avoiding them.

UNSIGNED/UNSWORN A-FORMS

When an arrest affidavit is not signed and sworn to, the first appearance judge has no authority to hold a defendant in custody or
set conditions of bail. Florida Rule of Criminal Procedure 3.120 provides that committing magistrates may commit an offender to
jail or order the defendant to appear before the proper court when a complaint “...is made in writing and sworn to before a person

", If an arrest affidavit is not signed and sworn to, the judge will find that there is no probable

authorized to administer oaths...”.
cause to hold the defendant and will order his or her release without any bond or release restrictions. Sometimes the presiding
judge will give us until the next bonding hearing — very short notice — to secure the arresting officer’'s presence in court to swear to
the A-form; if the officer does not appear, the defendant will be released. The solution for this problem is clear — make sure that an
A-form does not leave your possession without having been signed and sworn to.

INSUFFICIENT PROBABLE CAUSE IN NARRATIVE

The narrative portion of an arrest affidavit should set forth all elements of the crimes charged. Where critical elements are not
included — value on a grand theft case, the weight of narcotics on a trafficking case, the date of birth of a minor victim — no
probable cause can be found for the charged crimes. Occasionally, the judge will agree to a State request to reset the first
appearance hearing, giving us an opportunity to secure the presence of the arresting officer so that sworn testimony can be given
in court to supplement the affidavit. Sometimes the judge will not reset the hearing, and will simply set a bond on a reduced
charge (eg., petit theft, where an amount for grand theft is not included). It is also very important that the narrative section be
legible. If all of the elements are included but the hand writing cannot be read, the end result will be the same — probable cause
will not be found for the charged offense. Florida Rule of Criminal Procedure 3.133(a)(4) states that “[tihe magistrate shall order
the release of the defendant after it is determined that the defendant is entitled to release and after the state has a reasonable
period of time, not to exceed 24 hours, in which to establish probable cause.” It goes on to specify that such a release must entail
no restraints on the liberty of the defendant.

DEFENDANT'S IDENTIFYING INFORMATION

In this day and age when identity theft is common, it is more important than ever that you identify each defendant as accurately as
possible on your arrest affidavit. Verify not only the defendant’s name, but the spelling of the name. When there is only one letter
difference in the spelling of a defendant’s name from what his criminal history record reflects, an “alias” will be created for the
defendant, making keeping track of his criminal history that much more difficult. In all situations where possible, try to confirm
identifying data with some form of ID, always verifying that the written identification is accurate before recording it on your A-form.

Continued on next page
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WRONG CHARGE DESCRIPTION OR SUBSECTION

There are many different types of burglary, ranging from a third degree felony (burglary of a conveyance or business) to armed burglary
or burglary with an assault (both non-bondable offenses). It is very important that the proper description be listed under “charges’. In
other circumstances, missing statute subsections can be critical. Section 322.34 is a good example of this; DWLS charges under this
section range from a non-criminal infraction [subsection (1)], to a third degree felony [subsection (5)]. While it may certainly be possible to
correct these errors at some point down the road in the prosecution process, the charge that will be entered into the system at booking
and the type of bond the defendant will be required to pay (or not) may be determined before a first appearance hearing is even
conducted. These booking errors can be avoided by being as precise as possible when specifying the charge and the corresponding
statute section and subsection.

VICTIM NOTIFICATION INFORMATION

In certain cases, Florida statute 960.001 requires law enforcement agencies to complete a victim notification card, a copy of which is to be
submitted with your arrest paperwork. The jail is then required, by the same statute, to notify victims, using the information that you have
provided, when certain things occur, such as the defendant’s release on bail. In most situations, you will be providing the victim contact
information on the back of the pink copy of the A-form. Your failure to provide this information will prevent the jail from being able to make
their required notifications, which may result in an increased liability for both agencies.

‘HOLD FOR BOND HEARING” SECTION

Be mindful of the section at the bottom of the A-form which you can check off indicating that the defendant should be “...held for bond
hearing” (which is really the first appearance hearing). You should utilize this section in situations when the defendant is a flight risk, if
the standard bond amount is not sufficient due to the circumstances of the particular case or due to the defendant’s prior history, if the
defendant is more of a danger to the community than the current charges would indicate — considerations of this nature. If you check off
this section, you must appear for the next scheduled first appearance hearing.

DATE, TIME AND PLACE OF CRIME

At the beginning of the narrative part of the A-form there is an introductory section where you are to indicate the date, time and location at
which the defendant committed the crime(s) charged. (Note that this is not the same as the arrest date, time and location, higher up on
the A-form.) The information in this section can, and usually is, utilized when we request information regarding any possible alibi defense
in accordance with Florida Rule of Criminal Procedure 3.200. Once we specify the date, time and place, the defense is only required to
provide alibi information as to the specified date, time and place. If the date, time and place information we provide is incorrect, the
evidence in the case may be compromised.

Recent Case Law

Bowers v. State, 34 Fla. Law Weekly D2384a (2d DCA, 11/18/09) This case deals with the “fellow officer rule” and how far it can be
stretched in “substituting” one officer’s testimony for another’s. The decision in this case now creates a conflict between District courts in
Florida and the conflict was certified to the Florida Supreme Court.

This defendant was stopped by one officer and a second officer was brought to the scene thereafter to conduct a DUI investigation. The
defendant was charged with DUI, possession of cannabis and possession of paraphernalia. The defendant filed a motion to suppress in
County Court. At the hearing on the motion, the first officer (who conducted the stop) did not appear to testify although he was
subpoenaed. Only the second officer testified and he testified as to what the first officer told him was the basis for the initial stop. The
defendant’s attorney argued that this was impermissible hearsay, and the State argued that it was admissible under the fellow officer rule.
The County Court judge suppressed the evidence, based primarily on the fact that the original officer did not testify and that the basis for
the original stop was not clear. The State appealed to the Circuit Court and the Circuit Court reversed the County Court ruling holding
that the fellow officer rule could be utilized and the second officer's testimony was acceptable to establish the basis for the stop. The
Second DCA reversed the Circuit Court and suppressed the evidence, holding that the fellow officer rule was being misapplied. The
Court stated that the rule applied to investigation and arrest situations, and imputing the knowledge of one officer to another in providing
probable cause for an arrest. Itis not a rule of evidence, nor an exception to the hearsay rule and was used improperly in the hearing on
this case.

The conflicting case is a 4th DCA case from 2001, Ferrer v. State, 785 So. 2d 709.

All opinions of the Third District Court of Appeal (3d DCA) and the Supreme Court are binding in our Circuit. All other DCA opinions are
binding in this District only if there are no contrary opinions in the 3d DCA.
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All PPCC Sub-Committees, Chairs and members are listed below. Please contact any of the Co-Chairs or members if you have an issue to be addressed.
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Sgt. Ray Santiago, UMPS
Lt. Efren Lopez, M-DPD

COMMUNICATIONS SUBCOMMITTEE
CO-CHAIRS:
Major L. Buck, M-DPD (305) 375-5555;
e-mail: Ibuck@mdpd.com
Deisy Rodriguez, ASA, SAO (305) 324-2999
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Lt. Gladys Amato, MPD
Capt. Betty J. Fuller, M-DCR
Regla Dominguez, MBPD
Ray Araujo, ASA, SAO

Major Michael Mills, SMPD
Major Kathy Katerman, NMBPD
Oliver Spicer, Jr., M-DPD

CRIMES AGAINST LEOs SUBCOMMITTEE
CO-CHAIRS:
José Arrojo, ASA, SAO (305) 547-0309;
e-mail: JoseArrojo@MiamiSAO.com
Chief Steven Steinberg, Aventura PD (305) 466-8996;
e-mail: SSteinberg@AventuraPolice.com
David Waksman, ASA, SAO (305) 547-0445;
e-mail: DavidWaksman@MiamiSAO.com
Lt. Adrian Cummings, M-DPD (305) 989-9508;
e-mail: arcummings@mdpd.com
Committee Members:
Lt. Lazaro Artime, Hialeah PD
Lt. David Evans, M-DPD, Airport
Det. Robert Garland, M-DPD
Lt. Efren Lopez, M-DPD, City of Doral
Susan Leah Dechovitz, ASA, SAO Ofcr. Nelson Delgado, VGPD
Audrey Frank-Aponte, ASA, SAO Lt. Jerome Berrian Jr., MBPD
Sgt. Danny Formosa, Coral Gables PD  Lt. Marshall Gilreath, M-DPD
Sgt. Carlos Arguelles, M-DPD, City of Doral
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Abbe Rifkin, ASA, SAO
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Ofcr. Roger Ruano, Corrections
Det. Norma Dieppa, CGPD
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Leon Botkin, ASA (305) 637-1300
e-mail: LeonBotkin@MiamiSAO.com
Olanike Adebayo, M-DPD, Legal Unit
e-mail: OAdebayo@mdpd.com

Committee Members:

Capt. lan Moffett, M-DSBPD Ellen Skidmore, SAO
PAWNSHOP SUBCOMMITTEE
CO-CHAIRS:

Thomas Sadler, ASA, SAO (305) 547-0877;

e-mail: ThomasSadler@MiamiSAO.com

Committee Members:

Det. Melissa DeJong, CGPD

Pat Kiel

Jonah Dickstein, ASA

DOMESTIC CRIMES SUBCOMMITTEE
CO-CHAIRS:
Leah Klein, ASA, SAO (305) 547-0132;
e-mail LeahKlein@MiamiSAO.com
Major Grace O'Donnell (M-DPD)
e-mail
Committee Members:
Carrie Soubal, SAO
Sgt. Jed Burger, Domestic Crimes Unit, MBPD

Sarah Poux, MBPD

RAP SHEET SUBCOMMITTEE
CO-CHAIRS:
Kristi Bettendorf, ASA, SAO (305) 547-0220
e-mail: KristiBettendorf@MiamiSAO.com
Committee Members:
Ed Griffith, SAO

ROLL CALL/RIDE-ALONG SUBCOMMITTEE
CO-CHAIRS:

Committee Members:
Shana Belyeu, ASA, SAO
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Brenda Mezick, ASA, SAO

TRAINING SUBCOMMITTEE
CO-CHAIRS:
Lt. Adrian Cummings, M-DPD, Court Services (305) 989-9508;
e-mail: arcummings@mdpd.com
Susan Dechovitz, ASA, SAO; 547-0309
e-mail: SusanDechovitz@MiamiSAO.com
Tom Headley, ASA, SAO; 547- 547-0186
e-mail: TomHeadley@MiamiSAO.com
Sgt. Barry Mankes, M-DPD, Intracoastal District (305) 940-9980
Committee Members:
Capt. lan Moffett, M-DSBPD Det. David Adlet, EPPD
Lt. Van Toth, Hialeah Gardens PD Oliver Spicer, Jr., M-DPD
Sgt. Lynnise Jones-Curry, M-DPD  Ofcr. Chad Rosen, Surfside PD
Capt. Luis Bazo, M-DPD Shana Belyeu, ASA, SAO
David Waksman, ASA, SAO

OPERATIONS SUBCOMMITTEE
CO-CHAIRS:
Major Connie Cooper, M-DPD, Property and Evidence Bureau,
(305) 471-2599, clcooper@mdpd.com
Major Kathy Katerman, NMBPD, (305) 948-2929,
kathy.katerman@nmbpd.org
Dreama Oliver, SAO, Administrator, Felony Operations,
(305) 547-0307, dreamaoliver@miamiSAO.com

Committee Members:
Bill Altfield, ASA, SAO Jay Pollen, MPD
LIAISON SUBCOMMITTEE
CO-CHAIRS:
Kathleen Hoague, SAO, (305) 547-0522;
e-mail: KathleenHoague@MiamiSAO.com
Maria Diaz, SAO, (305) 547-0331,;
e-mail: MariaDiaz@MiamiSAO.com
Sgt. Manny Munoz, M-DPD, (305) 548-5775
U302760@mdpd.com
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